CONCEPTS AND POLICIES IN ANGLO-AMERICAN ADMINISTRATIVE LAW THEORY
MUCH WATER has run over the dam since, in the last decades of the nineteenth century, Anglo-American legal writers began to concern themselves with the previously undiscussed topic of administrative law. Monographs, small treatises, and upward of 20,000 pages of periodical literature have dealt with the subject, but the multiplication of administrative agencies of government, especially during and since the Great War, has far outrun the ability of students and commentators to keep up with it. Recurrent political movements for remedying by governmental action the evils of an industrial era have left deposits of regulatory and welfare legislation which have engendered opposition to growing public expenditures and to interference with private activity, particularly that of business enterprise. Stirred by such opposition or by a concern for governmental efficiency in the face of a mounting administrative burden, public and private committees and commissions in both England and the United States have investigated and reported upon proposals for simplifying the official structure and improving the procedure of especially those agencies which deal with private persons and property. Modern life has, however, continued apace its headlong pursuit of technological advance despite the increasing governmental problems which are created by -it. At the same time the "world of man has largely ceased to expand geographically; opportunity for all must now be carved out at home. Basically, of course, the problems created by technology and by the disappearance of frontiers are not legal and administrative but economic and political.' They arise not only from the increased tempo of life and an expanded population in a limited area, but still more from the inadequacy of the prevailing institutions of management and control. The system of mass production, for example, as often has been said, requires cooperation among large groups of producers and full partProfessor of Law, Washington University; Fellow, Columbia Univerty School of Law, 1937-38. 1. It is recognized, of course, that the final problems in government as in other fields of endeavor are philosophical, relating to the ultimate ends of life. But it is not necessary to revert to the primary purpose of the state in a discussion which assumes the democratic thesis and, hence, a common purpose that embraces the more limited objectives to which reference is made. See CfCKECHNIE, THE STATE AND THE INDIvIDvAL (1896) 89. ticipation in its benefits by the mass of consumers; yet management is still to a great extent in the hands of a limited number of property owners, whom labor unions recurrently challenge. The system, too, is obviously international; yet nationalist authorities exercise sovereign control with an eye partly to war. Hence the difficulties to be solved are not merely those of coordinating the participating elements in a common life, but the far greater ones of bringing warring groups together and checking the power of vested interests that do not coincide with the general interest.
Increased urgency in the problems to be met has naturally called forth more drastic governmental measures for dealing with them. Dictatorships have arisen to challenge democracies as instruments for solving these problems, and a burning issue in the so-called democratic nations is whether this challenge can be met. Important in resolving that issue is the sufficiency of the systems of administration which have been the chief reliance of these nations for (1) achieviig justice in ordinary human relations, (2) carrying on the growing volume of day-to-day public services, (3) collecting taxes, and (4) adjusting those clashes of group interest which have been engendered by maladjustment between the scope of the problems to be met and the competence of the agencies relied upon for dealing with them. The fourth of these tasks of administration may, if one likes, be viewed as temporary, until such time as a better distribution of power is achieved. Even after that much-to-be desired outcome has been attained, however, the need for public administration will be greater than it has been until recently, for the increased magnitude and tempo of the activities produced by technological advance will be relatively permanent. Those qualities of current democratic administration which are pertinent to democracy, therefore, will be important as long as the governments which are able to make use of them endure, whether these governments be capitalist or socialist in nature; and the deficiencies will be equally harmful to either type of organiiation. 2 There is an important distinction between administration and administrative law. Administration embraces the entire conduct of governmental activity, aside from the actual formulation of fundamental policy. It includes the application of law and the piecemeal determination of policy through judicial decision, as well as the more ordinary activity of the executive branch of the government and the routine operations the removal of property qualifications for voting and the enfranchisement of women, the protection of the right of subject races, such as the negroes, to participation in government has presented the principal difficulty in this connection. The issue of group representation in the legislature has not been pressed. Similar problems of representation arise in industry; but when the democratization of the economic order is sought, the government's relation to that effort raises questions of the bearing of administration upon private persons and property, and, consequently, the sphere of lawyers' administrative law is entered. Within the past two years, however, proposals in this country for reorganizing the executive branch of the Federal Government have brought the affirmative side of democratic theory to the fore, especially with regard to its implications and effects upon lawyers' administrative lawv. The reasons for the importance of the bearing of government upon private persons and property in Anglo-American democratic theory are not far to seek. First is the fact that democratic government arose out of protest against the oppressions and abuses of existing governments. Hence the emphasis upon the security of private interests in the political theory of John Locke 6 and in the Bills of Rights. These, in part, gave legal expression to the popular victories in the English and American revolutions-for distrust of old governments did not easily give way to confidence in the new. 7 Secondly, the rise of democratic government coincided with the increasing sway of the laissez-faire economic theory that responded to the needs of a commercial age. Locke, Adam Smith, Blackstone, Bentham, and Jefferson voiced the dominant political, economic, and legal theories of their time. The last four were contemporary with each other and with the American Revolution, and laissezrfaire was woven into the fabric of their thought. 8 From their thinking derives the Anglo-American norm of the "capitalist-constable" state. 0 The theory of the separation of powers," 6 the specific provisions of the English, Federal, and American state bills of rights, and the limitations which have been read into the due process clauses of the Fifth and Fourteenth Amendments, " constitute the main body of legal doctrine expressing the keen distrust of political authority over private per-6. Cf. Hamilton, Property-According to Loche (1932) Soclnrn (1920) 
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sons and property that has accompanied the rise of Anglo-American democracy. That distrust, it is true, has operated in the presence of conceded governmental power -power inherited from the absolute monarchy in England and in the states, and power conferred by the Constitution in the case of the Federal Government. But it is the limitations and not the power which, until now, have been the primary concern of the courts, of perhaps most theorists, and of almost all legal writers since 1776. "There is a type of social habit which abhors all official intervention in private affairs," manifesting itself "in a constitution of law and government which confines public functions as far as possible to the exercise of judicial power." 1 2 Such has been the Anglo-American habit as it has been reported in many a learned piece of writing.
In England the theory of the separation of powers has, of course, been expressive of an ideal and has not been legally enforcible. As a necessary democratic supplement to it in the presence of a hereditary Crown, the doctrine of Parliamentary supremacy has held sway since the time of the Glorious Revolution." 3 Directed mainly against the executive, its terms have not been altered in legal minds by the rise of the Cabinet and the establishment of ministerial responsibility to Parliament. In the United States a theoretical equality in rank has continued to prevail among the three departments of government.
Against this background, it is small cause for wonder that the enormous expansion of governmental administration affecting private persons and property should have created consternation in the legal world. The facts regarding the expansion of administrative powers during the past fifty years are too familiar to require presentation here. 14 The net result is 11. MoTT, DUE PRocEss OF LAW (1926) Part V. Specific provisions of the main body of the Federal Constitution, such as the contract clause, might also be mentioned. They are, however, of less contemporary importance than those included in the text.
12. that numerous public officials" 5 exercise licensing, rule-making, and deciding powers over many forms of private activity and minister to some of the most fundamental needs of the entire population, such as eduation, health, and old-age security. Although most of these officials are in the executive branch of the government, many of their functions are indistinguishable in nature from those performed by the legislature and by the courts. The controls over the acts of the administration, moreover, exercised by the legislature, by the courts, and by the people themselves, are remote and partial in their operation. Either democracy has been seriously impaired by the change that has taken place, or else the traditional theories of limitation of governmental power in a democracy are in need of material revision.
II.
CONCEPTS AND POLICIES IN CONTEMPORARY THEORY
The development of administrative power over private persons and property was generally ignored in Anglo-American legal thought until after it had become an outstanding phenomenon.' 0 Its classic initial recognition in England' 7 consisted of a denial that anything had changed so far as the legal protection of individual rights was concerned,", an opinion which still has its echo in some of the literature, Such obscurantism, however, has now largely disappeared. Both the desirability of the growth of official power and the proper scope of judicial control over administrative action are subjects of acute controversy.
The thinking on these issues may be said to fall into the twofold classification of conceptual and functional."' According to the conceptual mittee on Administrative Law (1936) 
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view, the object to be sought is conformity of the methods of administration and their control to assumed ideas about governmental power. In this view, among lawyers, the separation of powers and the supremacy of Parliament, together with the prohibitory constitutional limitations, should be preserved without more than minor modification. 2 " Among political scientists certain norms of governmental organization, supposedly relating to efficiency, are similarly stressed. The functional school of thought envisages as the all-important consideration the adjustment of the machinery of government to the ends which need to be served. From this point of view the question of the proper governmental agency to exercise a given function and of the most desirable form of administrative organization should be answered in terms of the concrete results to be attained-results in both the furtherance of current legislative policy and the protection of private interest. 2 2 Functional thinking, of course, does not entirely ignore established categories, but it attaches no weight to their observance in the allocation of governmental functions.
The Role of Discretion in Administration
Among the questions which have arisen in regard to administrative power over persons and property is that of the degree of discretion which it may involve. One of the most significant theoretical aspects of the action of legislatures is the legally unfettered choice of values, or of ends, which characterizes it. 23 In this country, it is true, the choices of even the legislature are subject to constitutional limitations, but these, despite their present scope and serious import, operate by way of exception to an otherwise free determination of the policy of statutes. 24 The execution of statutory policies may or may not require the exercise of further value choices. The determination of facts and the application of the law to them in such situations as tax assessments, the making of compensation awards, and non-discretionary licensing, does 21. "With the practical results of the different position assigned to officials under French and under English law and with the merits or demerits of either system we need not greatly concern ourselves; the one point which should be impressed upon every student is that the droit administratif of France rests upon political principles at variance with the ideas which are embodied in our existing constitution and contradicts modem English convictions as to the rightful supremacy or rule of the law vf the land." DIcEY, THE LAW OF THE CONSTITUTION (1885) not involve such choices. 25 The determination of reasonable utility rates, of fitness to pursue an occupation, and of the requirements of public convenience and necessity, on the other hand, does, for the ends to be attained are not fixed and the administrative agencies must make a choice among alternatives. In many situations administration performs a third function. The end is definitely specified, but the measures required to attain it must be gauged by expert judgment. The purchasing power of the income of farmers is to be raised, let us say, to a statistically ascertainable level by means of a system of controlled production, benefit payments, and taxes. Only the expert (if he) can estimate the probable results of the alternative devices and combinations of devices that may be employed to achieve such an end.
Which of these administrative functions should receive the name of discretion is a matter of words. Since the word "discretion" is variously used, it is important to recognize the types of determinations which modern government requires of administrative officers and the sense in which the term is used in particular contexts. Ordinarily it is employed loosely to designate functions of the second and third types just mentioned.
Administrative discretion is exercised in connection with two classes of administrative acts: the laying down of general rules to govern future conduct, analogous to the rules contained in most acts of the legislature; and the making of orders or decisions in particular cases, such as orders for the abatement of nuisances or the granting or refusal of licenses. To distinguish in borderline instances, such as rate-fixing orders, between general rules and orders of specific application is a matter of some difficulty, if not an impossibility." 0 The mental processes may be the same, moreover, in the formulation of the two types of governmental regulation. 2 7 But, on the whole, the classification of regulations into general rules and orders in particular cases is sufficiently clear. These categories, 25. The oft-repeated statement that all administrative action involves some exercise of discretion is highly questionable. Thus, it is not true that the policeman in making arrests and the marriage license clerk in issuing licenses exercise discretion because from time to time they have difficult fact determinations to make. Their work involves the exercise of discrimination but not the estimation of probable consequences of a course of action or the choice of policies. If they vaive the requirements of law in particular cases, they do so in the absence of legally-conferred discretion. 
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in other words, are useful for dealing with the phenomena involved. They are also traditional and will be accepted here. 28 In respect to the administrative formulation of general rules the issue of how much discretion may be conferred arises in the guise of a challenge to the delegation of legislative power. Although the same issue affects the vesting of administrative power to decide particular cases, 2 9 the legal issues more commonly raised in regard to the latter power are, first, whether judicial functions have been conferred unconstitutionally and, second, how far administrative decisions should be subjected to judicial review. Regardless of these several issues, there has emerged a fairly definite realization that where discretionary functions are vested in administrative agencies the discretion is the essence of the administrative process, and its exercise should not be disturbed." 0 Dean Pound -although not without occasional dissent from his own viewsprobably has emphasized this idea more than any other writer." His work is especially valuable because it has related discretionary administrative powers to developments within the judicial field itself, such as the rise of juvenile courts. Both are largely the products of the increase in problems of a complex and technical nature, the solution of which requires the intuitive judgments of qualified officers, whose mental operations cannot be reduced to rules. 8 34. The correctness of the interpretations embodied in them is subject to judicial check, but deference is paid to the administrative construction which they express. 388 (1934) . The power to find facts in order to determine whether certain rules shall come into effect is properly considered along with the power to prescribe regulations, because fre-of power may, if judicial criteria of validity are not adhered to, be declared unconstitutional as a delegation of legislative power.
In England the bestowal of "legislative" powers upon executive departments had been a subject of discussion for some years before it was made one of the two problems that the Committee on Ministers' Powers, in 1930, )vas created to consider." 0 An excellent earlier study of the subject 7 had pointed out the needs which under modern conditions have given rise to the practice of delegating rule-making power. These are:
(1) the requirement of greater flexibility in the detail; of a law than the legislature can supply, in order to meet changing c6nditions; (2) the need for freeing the legislature from concern with details in the initial consideration of a law, because of the pressure of time upon it and the desirability of careful consideration of the fundamental problems involved; (3) the desirability of expert determination of numerous matters involved in modern legislative schemes such as those affecting housing, health, social security, and public services of many sorts; and (4) the necessity of administrative authority to deal with emergencies, for which the legislature often cannot be summoned and with which its processes are too slow to deal, even when it is in session.
8
The Committee on Ministers' Powers followed the same views, 3 9 taking care, quently the facts to be found are of an indefinite variety [costs of production at home and abroad under a flexible tariff act, as in the act considered in Hampton & Co. v. United States, 276 U. S. 394 (1928) ; unfair practices by importers, calling for the application of increased duties or of embargoes, as in the act involved in Ex parte Bakelite Corp., 279 U. S. 438 (1929)] and because in effect the President, to whom such powers have usually been entrusted, cannot be made to move when lie deems it undesirable to do so. GOODNOW, PRxN IPwEs OF THE ADMIN SRATxvE LAW OF THfl UNITED STATES (1905) 91-94. 36. The Committee's "Terms of Reference" directed it "to consider the powers exercised by or under the direction of (or by persons or bodies appointed by) Ministefo of the Crown by way of (a) delegated legislation and (b) judicial or quasi-judicial decision, and to report what safeguards are desirable or necessary to secure the constitutional principle of the sovereignty of Parliament and the supremacy of the Law." See REPORT (1932) at v.
CAR, DELEGATED LEGISLAIOsN (1921).
See also AMos, THE SCIENCE 0r LAW (1894) at 399; ILBERT, MTHODs oF LEGIsLATroN (1912) at 146.
38. The same factors have been pointed out in subsequent writings. See, e.g., Stamp, op. cit. supra note 14, at 25. Stamp adds the necessity of local differentiation in the administration of some statutes, which can be achieved by means of administrative regulations, and the disastrous effects that would follow a resort to Parliament for minor amendments to a controversial act, when the entire question of the merits of the measure as a whole might be reopened. however, to point out that the justifications thus enumerated do not extend to "abnormal" types of rule-making power, such as the power to legislate in "matters of princip!e" and the power to impose taxes. 4 0 The Committee recommended that delegation always be in clear language setting precise limits and that "abnormal" delegation should not be resorted to except in unusual circumstances which the Committee specified. 4 ' The distinction between rule-making in matters of principle and subordinate rule-making thus enunciated by the Committee on Ministers' Powers is not dissimilar to the test of constitutionality adopted by the Supreme Court in respect to the delegation of rule-making power by Congress. The requirement that an enactment delegating such power shall contain a "standard" to guide its exercise seems equivalent to a requirement that the legislature itself determine matters of "principle," or fundamental policy. 42 But no satisfactory criterion of what constitutes a sufficient standard has been developed. 43 Only recently has it become possible to assert that Congress must indicate both the permissible content of the regulations and the occasions when they may be made." For either purpose, however, the language employed may be so general as to have the effect of leaving administrative discretion with implied rather than expressed guides. 45 The chief consequence of statutory standards, therefore, even when they have passed muster from the standpoint of constitutionality, is to furnish an alleged test to be applied in the judicial 40. Id., at 30, 31. 41. Id., at 58-61. The Committee, taking note of considerations suggested by Sir Maurice L. Gwyer, Treasury Solicitor, [MrNuTPs or Evmz.Ncu (1932) at 2] conceded that even apart from "emergency" situations, rule-making power which is not in terms limited to matters of detail may properly be conferred for the purpose of enabling a government department to inaugurate a complicated scheme of administration such as that necessitated by the National Insurance Act of 1911, 1 & 2 GEo. V, c. 55. It is impossible for Parliament to anticipate many problems that Will arise under this kind of measure or to adopt amending legislation when the need arises, especially where the scheme is a controversial one. The Committee thought, however, that such power should be limited to one year following the effective date of an act. For the use made of such power under the National Insurance Act and two subsequent measures see [Vol. 47: 538 review 4 " of rules that purport to follow their direct'ons. Without affording any effective safeguard against "legislative abdication," the application of the constitutional principle of non-delegation results principally in an additional hazard to the validity of regulatory legislation that confers rule-making powers. 4 The seriousness of this hazard will be proportional to the necessity for such legislation. If, as legislatures and executives seem to believe and as many are willing to concede, that necessity is great, the success of democratic administration in coping with modern problems is being jeopardized at a vital point. Skillful legislative draftsmanship can minimize the difficulty, 49 but it is at least arguable that this aspect of the separation of powers" 0 might better have been left in the class of judicially unenforcible constitutional provisions. 1 It has been claimed, on the other hand, that broad executive rulemaking power, whether conferred by a constitution or by legislative delegation, facilitates the coming of fascism and that a judicial check upon the practice is helpful. 2 Neither the predominant English view as expressed subsequently by the Committee on Ministers' Powers nor American constitutional doctrine as enunciated by the Supreme Court, however, prevented virtually unlimited delegation in both countries during the World War."' In neither instance did permanent unbalance of the govern-46. Frequently there is no available procedure for bringing about such review. Moreover, the administrative proceedings, if any, which lead to the promulgation of a general rule usually are not such as result in a record or reveal the precise basis upon which the rule rests. Hence, unless it is clearly ultra vires, the likelihood of its overturn by a court is not great. mental system result. 54 Moreover, if legislative resistance to authoritarian government is overcome by international pressure or by economic conditions or by the threatened use of force, as it was in the European countries which have yielded to dictatorship, a thin black line of judges, whether superannuated or rejuvenated, is unlikely to afford a sufficient defense. Authoritarian government is a horse of different color from the steed of executive administration performing in the presence of a popularlyelected legislature. Even when the executive is given complete discretionary power in some field of administration, as ordinarily it would not be, that power is subject to withdrawal. Power over the legislature itself is a different matter, which the cases do not touch.
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b. Difficulties with Administrative Adjudication. The most widely accepted concept of the mental process of adjudication asserts that the process involves the ascertainment of facts and the application of the law to them. 55 It is nowhere denied that administrative authorities engage in this process to a large extent. When they do so in the routine performance of non-discretionary functions, such as the making of arrests, the abatement of obvious nuisances, the issuance of many types of licenses, and the conduct of public services, no question of violation of the doctrine of the separation of powers arises. It is clear also, as the concept of adjudication would indicate by contrast, that many discretionary decisions are clearly suitable for administrative rendering." Some-are regarded as inherently administrative in character.T Difficulty arises when determinations are required of administrative authorities in classes of cases traditionally entrusted to the judiciary or similar to such cases in the types of interests involved. The difficulty would be less than it is if the judicial process actually carried on by courts always answered to the concept set forth above and if the courts had not chosen, for certain purposes, to emphasize "judicial discretion" as a distinguishing characteristic of the functioning of judicial bodies. The latter source of trouble may be considered first.
The prerogative writs or extraordinary legal remedies of certiorari and prohibition are supposed to issue only to inferior judicial bodies The concept of adjudication, or the mental process by which issues are decided, is different from that of a court, the type of agency which traditionally has carried on the process. The latter embraces the manner in which a question arises for decision (case or controversy) and the force which is given to the judgment when rendered. 
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for the purposes, respectively, of correcting errors of law in cases in which no appeal lies and of preventing further proceedings in certain cases in which the lower tribunals lack jtirisdiction. It has long been established that not only the proceedings of actual courts, but also those of tribunals whose proceedings are "judicial'in nature," can be reached by means of these writs." In determining what proceedings fall within this category the courts have had occasion to discuss the nature of the judicial process. They have chosen at times to emphasize "discretion" as the element which distinguishes it from the process which accompanies "merely ministerial" administrative acts. 59 It is difficult to see exactly what has been meant by this, but apparently the exercise of deliberation, the careful weighing of evidence, and the application of rules of law, more or less vague, have been elements in "judicial discretion" for this purpose. 60 Not only has this theory of the judicial process resulted in confusion in the field in which it has been employed,"' but it also runs directly counter to the basic concept of the administrative process in numerous fields, 6 " and verbally counter to the most frequent concept of the judicial process. It is true, moreover -turning now to the first of the two difficulties mentioned above -that, realistically viewed, the judicial process contains more discretionary elements than orthodox theory has for most purposes been wont to assume.6 When, therefore, the legislature attempts to transfer to administrative agencies certain classes of cases which traditionally have fallen to the judicial branch, it is not unnatural for the courts in applying the doctrine of the separation of powers to stress the importance of their discretionary functions and to inquire whether any of them have been transferred. If so, they are likely to brand the delegation as invalid despite the fact that, looked at as a whole, the work of the executive is more largely characterized by discretion than that of the judiciary. Thus the constitutionality of workmen's compensation acts has been established partly by reason of the elimination of negligence as 63. It is, of course, this aspect of judicial functioning which has led the legal "realists" to minimize the role of legal rules in the determination of cases by the courts. Not only does judicial behavior, especially in the trial courts, often proceed In disregard of the rules, but the rules-themselves often allow ample scope for discretion. This is true (a) where the determination of rather vaguely defined "facts," such as that of negligence, is left to the judge or to the jury, (b) where judges are required to apply flexible concepts, such as fraud, reasonableness, or due diligence, in determining the outcome of cases, and (c) where there is a choice between conflicting rules of law in reaching a decision.
[Vol. 47: 538 an issue in the cases and by the reduction of the measure of recovery to fairly definite mathematical calculations. 4 When, with less cate or less possibility of altering the substantive law, the legislature attempts ;. simple transfer of functions from the courts to administrative agencies, adverse decisions are likely to resultY 5 Although some of these decisions may be accounted for on other grounds, 6 although others are quite liberal, 6 " and although it may be argued that demonstrated necessity will overcome constitutional objections in future instances as in the workmen's compensation cases, there still remains a very real hazard to the extension of administrative control over troublesome areas of modern life 6 " in which judicial action is pretty clearly inadequate." 9 While the problem has'not become of major importance in the connection now under discussion, future decisions ought rather to be grounded upon the necessity both of providing procedures adapted to the determination of the various types of controversies, and of allocating functions accordingly. This reform would not merely minister to the comfort of academic theorists who are interested in logical consistency 7 " but would also result in decisions that would be more likely to promote efficiency and fairness in the administrative and judicial systems. 7 c. Judicial Participation in Administration. If it is one corollary of the separation of powers that essential judicial functions may not be withdrawn from the courts, it is another that non-judicial functions may not be imposed upon them. This corollary has two chief consequences in the field of administration: first, that the courts cannot be required to render advisory opinions to administrative agencies and second, that judicial review of administrative decisions must be limited to elements regarded as judicial.
The proposal was made in England in 1928 to require the judges to give opinions upon questions of law arising under the Rating and Valuation Bill of that year. 72 This suggestion met with the virtually unanimous condemnation of the legal profession on the ground that the judiciary should not be dragged into the consideration of administrative measures at times when policy is being formulated, and it was quickly dropped. 7 " Legal views of the separation of powers conflicted in this instance with the political notion that administration should be enabled to proceed with assurance to the accohnplishment of its appointed ends.
More recent English legislation for effecting housing reform and other public improvements has tended to the provision of statutory appeals from orders for improvement schemes within a limited period following their approval by the Minister of Health. 74 Thus, affected property owners are afforded a simplified, less expensive procedure for raising legal objections than was available before, and the execution of the schemes is enabled to proceed with greater certainty after the expiration of the statutory period. It has been suggested that it would be desirable "to set up some permanent body clothed with power to review all delegated legislation as it issued and quash any that went beyond the statutory power." ' 75 In this country it has recently been proposed to employ the Court of Claims as such a body without, however, superseding existing methods of judicial review of administrative regulations. 76 Under this plan proceedings might be instituted "in accordance with the rules of the said court."1 77 Since the Court of Claims has been catalogued as a "legislative court" and not a court in the constitutional sense, 7 no question of the imposition of non-judicial functions upon a It is recognized that administrative proceedings may give rise to issues which are constitutionally suitable for judicial determination. These may be collateral issues, such as the liability of a witness to testify,"' questions of law involved in the main issue to be determined, 2 or the entire case if it is of a nature which causes it to be looked upon as justiciable, although it does not forbid administrative handling. 3 It is the second class of issues that requires definition in the effort to impose no more functions upon the judiciary than the courts regard as falling within their province. In several cases the Supreme Court refused to entertain appeals from decisions of the District of Columbia Court of Appeals in which that body had reviewed administrative decisions upon the ground that the lower court had been required by the statute to. make administrative as well as judicial determinations. Hence the Supreme Court's power of review was regarded as one of original judicial jurisdiction and therefore as unconstitutional., In these decisions the Supreme Court reasoned from the premise that the administrative proceedings involved, being discretionary or policy-determining in character, 5 were essentially "legislative." " This characterization applies particularly to the In the fields to which it is applicable, it affords a reasonably satisfactory solution to a difficult problem. 9 It is, of course, not binding upon the states, which are free to distribute the powers of government as they choose. 90 The conception of judicial review involved in the Supreme Court cases has in one situation been used in a negative way to deny the character of judicial to "legislative" review by a state court. Consequently, although the review was actually afforded by the same court that exercised judicial powers and although it embraced all that "judicial" review could include and more besides, it was declared necessary to superadd a strktly judicial review under the state law in order to forestall the intervention of a Federal court under the terms of the Johnson Act. 9 The purpose of this Act is to secure an adequate opportunity for judicial review to utilities in rate proceedings and to prevent the entertainment of injunction proceedings by the Federal courts where such review is available. 9 the long run by such a holding; but in the meanwhile the purpose of Congress is to some extent nullified.
The error of providing too much judicial review, it must be noted, is not far removed from the failure to provide enough; for the requirement of due process of law must be observed in American legislation at the same time that heed is paid to the theory of the separation of powers. It is over the desirable minimum of legislative provision of judicial review and of judicial assertion of reviewing powers that much of the clash of theories in administrative law has taken place. This subject, in turn, relates to that of the optimum distribution of controlling powers in administration. The discussion may now proceed to a consideration of these questions.
The Preservation of the "Rule of Law" Through
Judicial Control of Administration a. The Classic Theory. It is impossible within the space of a single article to discuss even in outline the entire subject of judicial review of administrative determinations. In the course of the extensive consideration given to this topic 94 much has been said of the "rule of law" on the one hand and of the desirability of securing administrative responsibility to higher political authority, in order that current policies may be well effectuated, on the other. These opposing views, emanating from legal and political sources respectively, challenge not only each other but also the view that what need primarily to be considered are the practical ends that lie back of the concepts.
Dicey, whose name is most frequently and most prominently associated with the "rule of law" and who gave it its classic formulation, divided it into three aspects: (1) "that no man is punishable or can be lawfully made to suffer in body or goods except for a distinct breach of law established in the ordinary legal manner before the ordinary courts of the land;" 95 (2) "that . . . every man, whatever be his rank or tradition, is subject to the ordinary law of the realm and amenable to the jurisdiction of the ordinary tribunals;"" and (3) "that the general principles of the constitution . . . are with us the result of judicial decisions determining the rights of private persons in particular cases brought before the Courts." 7 The first aspect, according to Dicey, stands in contrast to "the exercise by persons in authority of wide, arbitrary, or discretionary powers of constraint ;" the second to a system of droit administratif, in which public officials are not answerable for their official acts in the ordinary courts but, instead, to administrative tribunals; and the third to systems in which "the security (such as it is) given to the rights of individuals results, or appears to result, from the general principles of the constitution." In so far as the "rule of law" is looked upon as good-as of course it is-all three aspects magnify the beneficence and importance of the courts.
Although the preceding discussion has shown that the distrust of discretionary administrative powers on the part of Dicey and his followers has not prevented the increase of these powers, it has also shown that the desire to limit them as much as possible is widespread. Dicey himself later modified his unfavorable judgment of French droit administratif, 9 and the notion that during the past half century it has represented tyranny in any sense has been completely exploded. 90 The Committee on Ministers' Powers, however, still felt called upon in 1932 to reject emphatically the suggestion that a similar system of administrative tribunals be set up in England, upon the ground of "the fundamental necessity of not only maintaining but strengthening the supremacy of the Law," which "involves the equal subjection of all classes to regular Law administered by the ordinary Courts of Law." 100 The notion that the courts are the sole authors of liberty under the English constitution is obviously contrary to the facts ;1O1 but it is still possible for the editors of an important current work to utter the solemn absurdity that "In comparison with cases, statutes have for the most part only a fleeting interest. They indeed regulate the constitution and powers of most of our public authorities, but the mode of exercise of those powers is in the main a matter of Common Law." 1 2 With such an attitude prevailing in important quarters, it is small cause for wonder that attempts to limit or abolish judicial review of administrative determinations should result in protests and in effort on the part of the courts to escape from the limitations. Nor is it surprising that courts should display a tendency to exercise broadly those powers of review which they have always had or which legislation has conferred upon them and which there has been no effort to limit. For both these tendencies there is, moreover, a reason more fundamental than affection for the courts as institutions; for it has been perceived that the legislation conferring administrative powers is collectivist, or "socialistic," in its purposes. Dicey, who gave clear expression to his understanding of this tendency in modem legislation, 1 0 3 was able on the whole to view it with detachment and to expound it intelligently. As much cannot be said for some others who believe they sense the same truth. Thus it has been said that the "creed of socialism" embodied in the Housing Acts involves "the obliteration of private rights," apparently without discrimination. 0 It follows that the "interference with private rights," resulting from legislative effectuation of "socialism," "must be limited to such a degree as is in accordance with public opinion;"' 0 1 this Parliament, no doubt, does not reflect, and, therefore, it must be effectuated by the courts. It is still, in this view, no part of the business of government to provide the necessaries of life to the people. 0 3 Since the contrary creed, which actuates the legislation, is not expressed upon the face of the statutes, the judges can and do, while adhering to alleged canons of statutory construction, exercise their reviewing function in the light of their own views of policy so as at times to limit the effectiveness of the administrative powers conferred. 1 0 7 Hence legislation and adlninistration, representing the force of collectivism, clakh to some extent with the courts, representing the interests of property owners; and the "rule of law" takes on a7 deeper significance. b. Review of Administrative Ride-Making. Attempts on the part of Parliament to eliminate judicial review of the regulations resulting from certain delegated rule-making powers furnished the principal ground of attack in 1929 upon the "New Despotism" of administrative authorities. Lord Chief Justice Hewart, in that year, published his colorfully-entitled volume 0 8 and precipitated the agitation that led to the appointment of the Committee on Ministers' Powers. Lord Hewart depicted a permanent bureaucracy grasping for power and rapidly securing it by means of the delegation to itself of broad rule-making authority in legislation which it drafted and foisted upon an unsuspecting Parliament and public. In order to overcome the last defense of the citizen, the legislation fore- Legislation (1936) 
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THE YALE LAW JOURNAL stalled judicial-review by giving to the departmental regulations the final effect of statutory provisions. An undercurrent of similar criticism that had been running for some time, was fed by additional streamlets thereafter. 0 9 The Committee on Ministers' Powers was unable to uncover the fire of which the Lord Chief Justice thought he had seen the smoke. While asserting that the public should be "grateful for outspoken criticism, even if exaggerated,""1 0 the Committee negatived "the suggestion, unsupported as it is by the smallest shred of evidence," that the curtailment of judicial review in certain statutes "is due directly or indirectly to any attempt or desire on the part of members of the permanent civil service to secure for themselves or for their Departments an arbitrary power.""' On the contrary, the Committee saw "nothing to justify any lowering of the country's high opinion of its civil service or any reflection on its sense of justice, or any ground for a belief that our constitutional machinery is developing in directions which are fundamentally wrong." ' 1 2 The attempted immunization of departmental regulations from judicial review is the product of a system of legislation and of administrative powers which should be outlined briefly. Important bills are introduced and sponsored in Parliament by the government. The departments concerned play a large part in their preparation. On the legal aspects of proposed measures the solicitors of the departments are consulted. The actual work of drafting centers in the office of the Chief Parliamentary Counsel, nominally in the Treasury Department. Many of the most important measures resulting from this process have conferred extensive rule-making powers upon the departments. Usually the authorized regulations are framed and announced by the departments themselves; but under certain laws concerning local imllrovements and measures of economic reconstruction within particular industries, "schemes" formulated by local authorities or by statutory boards or corporations are submitted for ministerial approval by a procedure which takes the place of the well-known machinery of private bill legislation. Some of the resulting rules and "schemes" require enactment as laws by Parliament before taking effect; some call for approval by resolution; most take effect after having lain before Parliament a specified number of days without adverse action by that body; and a smaller number are made effective through departmental action alone. Those of general application are published' in the annual volumes of Statutory Rules and Orders, whose bulk in com- 
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Id., at 7. [Vol. 47: 538 parison with that of the acts of Parliament has been a matter of much comment. Power to adopt regulations which shall take effect as if enacted in the authorizing act and the power to modify an act by rule have been conferred upon government departments. Both of these types of rulemaking authority are immune from judicial check to an undetermined extent. Occasionally even more drastic power has been bestowed."'
In the absence of alertness and independence on the part of Parliament,"' there seems on the face of the foregoing system to be an almost perfect opportunity for the seizure of power on the part of the administration. Actually, as the conclusions of the Committee on Ministers' Powers indicate, nothing of the sort has occurred. Not only is there no discoverable disposition on the part of the civil service to engage in any such usurpation, but important decisions in the preparation of bills are made, it is alleged, by the responsible ministers themselves."" The departmental solicitors are lawyers jealous of their professional indeoendence and integrity. 1 6 The office of Parliamentary Counsel is careful to remain within the limits of approved policy. Where broad rule-making powers are in terms conferred, they have, almost without exception, been used for limited and proper purposes. 11 7 At most, the system has lacked uniformity and simplicity, and there has been some tendency to employ unnecessarily such stock phrases as the one that regulations "shall have effect as if enacted in this Act. if needed at all, is needed for less weighty reasons than the defeat of tyranny.
Potential rather than actual danger"' 9 has been suggested as a justification for the recommendation that judicial review of the vires of administrative rules should in virtually all cases be preserved. 20 Whatever the reason, ,the practice of providing explicitly for such review and for review of departmental compliance with due procedure in the framing of regulations has become quite uniform in recent English "scheme" legislation.
21
The crucial issue is whether the resulting elimination of "potential" danger of administrative abuse is purchased at the price of actual unwarranted judicial interference with administration. One observer states that in the case of housing legislation it has. 22 Although statutory appeals are limited in point of time, principles of strict construction, extending to the details of administrative procedure, have been followed in the decisions. In order to overcome them and forestall future decisions of the same kind, the statutes are being made "more and more detailed" and are certain to "give rise to increasing difficulties of interpretation." The English courts have also exhibited a tendency to extend their nonstatutory powers of review. In 1929 a housing scheme was held sufficiently "judicial" to justify the use of the writ of prohibition to prevent its further consideration because the scheme's sweeping terms were thought to make it ultra vires. 123 Certiorari has become a recognized means of reviewing the procedural aspects of the formulation of such schemes following their departmental approval. 2 4 Although statutory appeals are now substituted for these non-statutory proceedings in the field of housing and slum clearance, the cases remain as precedents for the review of other administrative determinations.
All in all, therefore, one may say with regard to judicial review of the exercise of delegated rule-making power in England, that its alleged justification in actual administrative abuse has been disproven, that its scope has to some extent been enlarged by Parliament as a safeguard against "potential" abuse, and that the consequences may be harmful unless judicial appreciation of the work of the "bureaucracy" increases as a result of its vindication by the Committee on Ministers' Powers and as a consequence of the growing necessity for it. In the United States no similar problem of judicial review has as yet arisen with regard to administrative rule-making.'r c. Review of Administrative Decisions. That aspect of the "rule of law" which relates to judicial review of administrative decisions, i.e., orders directed to particular situations or persons, stands upon a somewhat different footing from review of general regulations. Not only are persons and property immediately affected by such orders; not only are the courts more at home in this field; but, in addition, some evidence of definite abuses by administrative authority has been brought forward. In England unauthorized exaction of money in connection with the issuance of licenses seems to have occurred (although not for the personal profit of officials);"26 the Federal Trade Commission was for some years guilty of unfairness in its proceedings;127 the conduct of deportation proceedings in the United States was at one time a national scandal;"28 and the occasional malpractices of incompetent, politicallychosen local officials in the administration of occupational licensing, health, and building laws are a matter of common knowledge. If judicial review can aid in correcting such conditions without unduly hampering administration, it will assist materially in the governmental process.
Unfortunately, however, judicial review has only occasionally reached the evils which call for correction. The fault in this connection does not lie with the judges. Either the available procedure for invoking their review has been expensive or unknown to the uninformed persons with whom the administration has dealt, as in the field of deportation, or else it has been impossible for the courts, exercising a review limited to questions of law and to procedural errors appearing on the face of a written record, to penetrate to the factual issues that usually lie at the center of the difficulty. 1 ' 9 Review by non-expert judges or juries of the technical fact determinations involved in large areas of modem administration, even where private interests are directly affected, would be neither desirable nor possible. 130 
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time they often have felt impelled to assert to the limit such powers as they have possessed, both for the purpose of preserving a vaguely-defined "rule of law" and of indirectly checking what they have regarded, rightly or wrongly, as administrative abuses.
Judicial review has done its part in reversing arbitrary action and in establishing norms of administrative procedure.' Its operation, however, has not always been attended with happy restilts. The issues in cases involving the review of administrative decisions have too often related, on the one hand, to collateral points of administrative procedure 32 and, on the other, to matters of judgment, such as the value of a utility's property, which the courts have been able to brand as questions of law 183 or of "constitutional" or "jurisdictional" fact' 4 -upon many of which they are at least as likely as an administrative commission to be wrong. Public interest as seen by an administrative agency and private interest as represented by a particular respondent have contended for advantage in the judicial forum and have necessarily centered upon fragmentary issues.
An enlarged conception of the proper role of the courts in their review of administrative determinations is indicated by a series of recent decisions of the Supreme Court. Although it had long been established as a general proposition that "due process is not necessarily judicial process,' 3 5 it has now been decided that, after all, due process of law requires judicial determination of the facts involved in issues of constitutional right in administrative proceedings. Thus the minimum valuation of a public utility which will avoid "confiscatory" consequences in a ratefixing proceeding must be left open to determination by a judicial body exercising its "independent judgment" whenever the issue is raised. 80 0 The fact of alienage is, as a matter of due process involving the deter-mination of a "jurisdictional fact," open to judicial reexamination upon review of a deportation proceeding.' 37 "Jurisdictional" facts in Federal administrative proceedings which the Supreme Court calls judicial must be determined by a court because it is essential to the preservation of the judicial power under the Constitution that they be not settled conclusively by administrative determinations. Hence the existence of the employer-employee relationship between the claimant and the respondent in a Federal workmen's compensation proceeding, which is said to be essential to the power of Congress to provide for liability without fault, is "jurisdictional," and a reviewing court must be free to determine it for itself. 3 ' Finally, the court is free in a rate case, if it thinks proper, to admit additional evidence upon the issue of confiscation even where, upon statutory review of a Federal agency's decision, it is confronted with an administrative record.1 30 Thus, by means of doctrines created out of whole cloth, the Court has raised the strong possibility that administrative proceedings of the highest importance will be rendered less effective by retrials and by judicial reversals upon points which are only fragments of the entire causes. 140 This development has resulted from a number of factors: in the utility cases, perhaps, a desire to protect the interests of corporate property holders; in the deportation cases a strong disposition to right the wrongs committed by a poorly-manned administrative agency employing an inadequate procedure; and in Crowell v. Benson and St. Joseph Stock Yard Co. v . Wallace quite clearly a distrust of administrative agencies and a belief in the superiority of the courts, which is closely analogous to English professional fondness for the "rule of law." It is the latter factor which is of primary concern here. Mr. Chief Justice Hughes, speaking for the Court, gave utterance to his views upon the point: "The recognition of the utility and convenience of administrative agencies for the investigation and finding of facts within their proper province, and the support of their authorized action, does not require the conclusion that there is no limitation of their use, and that the 137. Ng Fung Ho v. White, 259 U. S. 276 (1922). Because review ,,as had in a habeas corpus proceeding, the court was of course free, if not compelled, to receive evidence upon the issue, if it was to review the point at all. 
Congress could completely oust the courts of all determinations of fact by vesting the authority to make them with finality in its own instrumentalities or in the Executive Department. That would be to sap the judicial power as it exists under the Federal Constitution, and to establish a government of a bureaucratic character alien to our system, wherever fundamental rights depend, as not infrequently they, do depend, upon the facts, and finality as to facts becomes in eftect finality in law. "' 141 Whether the courts actually furnish superior security to liberty and property; whether administrative findings upon "facts" such as valuation, which are matters of judgment, are more likely to be "wrong" than the conclusions of the courts; and whether the courts or administrative agencies are better equipped to give due weight to the interests of the community: these are the crucial 'questions raised by the view of Mr. Chief Justice Hughes. Mere opinions, from whatever sources they emanate, cannot resolve these issues. Of opinions there have been more than enough ;142 of evidence only a little. Gradually, however, a literature of administrative law which reveals the actual workings of administrative agencies is being built up. 43 It is not too much to hope that the increasing devotion of effort and money to research in this field will produce a better understanding of what is taking place and will result in the adjustment of legislative and judicial policies to the need for efficient, fair administration."' 141. 285 U. S. at 57.
142 Much has been made of the "combination of prosecutor and judge" which exists in many administrative agencies. COMMITTEE ON MINISTERS' POWERS, REPORT (1932) at 78, suggesting that service of the public interest by an official may be more destructive of impartiality than the involvement of self-interest, since it may be unrestrained by conscientiousness; 61 A. B. A. REPORT (1936) at 732-736. To this contention the reply is made that judicial zeal in behalf of private as against public interest is at least as warping in its effects. Perhaps the best summary, albeit somewhat idealized, of the respective qualities of judicial and administrative determining processes is contained in Legislative remedies lie, in the first place, in improving the personnel of administrative agencies so as to minimize the need for review of administrative determinations. In some matters nothing more seems necessary. Whether an animal is diseased and hence subject to destruction in order to prevent the spread of the disease is a matter which may as well be determined once and for all by a competent expert, subject to the assumption of liability by the state if a claims tribunal finds that an error has been made. "Where human interests are more directly involved, as in the determination of insanity and of the need for asexualization, a tribunal should be set up with a lawyer, mindful of standards of fair procedure, as one of its members, or judicial review of essential procedural points should be provided, or both safeguards should be afforded. Where more judgment and less cold fact are involved in a decision, some review of the initial determination probably is wise, if only to satisfy the natural feeling of those adversely affected. The tendency among students of administrative law in this connection, is to advocate administrative tribunals with broad reviewing powers, to precede or supplant the courts as reviewing agencies. 14 " The principal questions involved in the proposal are, first, whether there should be a single set of such tribunals with inclusive jurisdiction, as in France, or a number of specialized tribunals and, second, how much of the field of administration should be subjected to their control.
In the Federal system in the United States, specialized appellate tribunals such as the Customs Court, have been established in a number of fields of administration. 146 These are not courts in the full sense and may be composed partly of officials who have had administrative experience. They may review both the law and the facts, and thus are able to penetrate to the heart of the controversies involved and to render informed decisions. Their work seems to have met with general approval. It has been proposed both that reviewing tribunals be set up in other Federal agencies which make decisions affecting private interests"I and that the existing tribunals be consolidated into a Federal administrative court whose jurisdiction shall be exten'ded from time to time over additional "judicial" determinations of the Government's administrative agencies. 14 It does not follow from the success of the present tribunals, however, that similar bodies are necessary or would operate successfully in all other fields of administration; and it is possible that a consolidated administrative court would lack the expertness of the existing bodies in relation to the matters coming before it.' 49 Its attitude might become too largely detached and "judicial," or even hostile. At least one ill-fated experiment, the Commerce Court, has shown the harmful effect of review by a specialized tribunal whose attitude was of this variety -although it is probable that the difficulty in the particular instance lay partly in current political conditions and in a combination of specialization, limited scope of review, and strictly judicial methods and personnel. 1 0
The course of wisdom is to introduce appellate administrative tribunals into particular fields of administration as their presence is shown to be needed,' taking care that they have the characteristics of both expertness and fairness, rather than to attempt to legislate at one fell swoop for the entire executive branch of the Federal Government. At the same time the effort should be made to restrict the review of their determinations by the regular courts as fully as the legal competence of their membership," 2 the need of unity in the adminstrative system, and the 147. Op. cit. supra note 76, at [170] [171] [172] 199 Proposals of a sweeping character for the establishment of appellate administrative tribunals encounter the difficulty of defining in general terms the type of administrative determination to be reviewed. For this purpose the terms "judicial" or "quasi-judicial" are commonly employed. Their lack of precision has been amply demonstrated.'s In an apparent attempt to avoid such ambiguity, the latest recommendation of the American Bar Association's Special Committee on Administrative Law, which calls for administrative appeal boards in many federal agencies, would confer power to review any "decision, act, or failure to act" whereby any person "is aggrieved.' "I An appeal would lie from the appeal boards to the Circuit Courts of Appeal. The apparent effect would be to compel "quasi-judicial" procedure whenever someone asserted a grievance in the prescribed manner.
The Formulation and Effectuation of Policy through Administration
As an accompaniment to the discussion of the "rule of law" in English administrative law literature, there is a recognition of "ministerial responsibility" as a fundamental principle to which effect must be given so far as possible. " ' This responsibility assumes two aspects: first, control by department heads over their subordinates, and second, answerability by the former to Parliament. The English system of regulatory and welfare administration began with commissions created by, and reporting directly to, Parliament. " ' It has evolved into a system of 153. 45 STAT. 1475 (1929 
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THE YALE LAW JOURNAL single-headed departments, 1 5 8 with occasional boards performing specific functions. 159 The minister in charge of each department has complete authority over it. Answerability to Parliament is by the ministers collectively through the Cabinet and by each minister personally through his subjection to interrogation on the floor of Parliament by the members. The latter device for securing "responsibility" furnishes the most available political check upon departmental acts affecting private persons and property; for it is not difficult for an aggrieved constituent to have his grievance made the subject of questioning by the member who represents him in the House of Commons.
Interrogation furnishes, to some extent, an alternative to judicial review as a safeguard to the interests that are affected by administration. 160 It operites through the channel by which policy is transmitted from its source in the legislature to the point at which it finally results in official action. Thus it conforms to a concept of efficiency in administration which is central in modern political-science theory. That concept requires the continuous control of administration by the policydetermining agency of the government and means whereby'administration is kept in touch with those interests in the community upon which it bears. The latter element will be considered first.
The maintenance of contact with affected interests in administration occurs both in connection with rule-making and in the process of making decisions. In the former it is accomplished largely through consultation with these interests; in the latter through the device of notice and hearing. In so far as these devices are effective, and in so far as the initial formulation of policy by the legislature is accomplished with due participation by all recognized interests, the need of an external check upon administration, at the hands of the courts or otherwise, is diminished."' The formulation of policy by the legislature is beyond the scope of this paper. The matter of notice and hearing in connection with administrative decisions has been extensively treated in the literature. 10 In England the consultation of affected interests by the government departments entrusted with rule-making functions has become a recognized practice that is almost uniformly followed. 10 3 Of necessity, the methods by which this consultation is effected vary with the forms of group organization with which the ministry is confronted; and there are important unorganized interests which the ministry itself must, in a sense, represent." 4 But the practice appears to have been largely successful. Under it the citizen is not "treated as an inert subject or as an aggressive person eager to outwit the law or obtain some special advantage."' ' He, or his group, is treated as a rightful participant in administration; and the resulting governmental measures, which take account of his needs and his wishes, are much more likely to meet with his approval than would otherwise be the case. These consultative means have thus effected "an extension of representative government . . in the course of the last century."' Although no such uniformity in the practice of consultation has grown up in the United States, the constant stream of conferences between governmental agencies and business interests indicates that the device is frequently resorted to. 67 More formal in character are the advisory committees attached to various administrative agencies for the purpose of reflecting the opinion of affected interests and of interpreting official action to those interests1c"
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More direct participation of groups in administration results from the presence of group representatives upon official agencies. 170 The delegation of official power to private groups' 7 1 carries the evolution to an ultimate conclusion. 1 7 2 The conclusion, however, is one that divorces public officials from the administrative process which formerly they monopolized. Absent an effective governmental direction of the activity of these private groups, the ideal of a direct, purified transmission of policy from its responsible source to its execution is completely lost.' 3 In the United States there is of necessity a greater divorcement than in England of policy determination from the exercise of continuous controlling powers over administration. Since the executive occupies a constitutionally independent position, there is no doctrine of general administrative responsibility to the legislature."
4 There can be, however, and of late there has been, a strong Lendency to increase responsibility of all administrative agencies to a single executive head.y7h That tendency has now reached the point of attacking the continued existence of the "independent" commissions, whose exercise of regulatory power over economic activity has been one of the most pronounced features of the development of American administration, especially in the Federal system.' 7 6 The recent withdrawal by the Supreme Court of the constitutional basis for Presidential removal of the members of these commissions" 7 has eliminated the sole means of former executive control over them except the exercise of the power of appointment to vacancies, after terms of office which exceed the President's own.
The attack upon the independent commissions for the purpose of strengthening the executive is reinforced by two other ideas: first, a belief in the superiority of the single-headed department as an administrative mechanism' 1 and second, dissatisfaction with the commingling of "quasi-judicial" and administrative functions in the same agencies. 1 70 It is unnecessary to discuss these reasons separately here, but points relating to them will appear incidentally. 18 0 The President's Committee on Administrative Management uses strong language in condemning the presence of the "independent" commissions in the government.'' The meat of the matter appears in the statement that "there has grown up a headless 'fourth branch' of the government, responsible to no one, and impossible of coordination with the general policies and work of the government as determined by the people through their duly elected representatives."' 8 2 This view is based upon current political-science conceptualism, which assumes that all policies should respond to the verdict of the last election. Probably most policies should. But there is evidence that certain policies should be controlled by somewhat slower processes. Statutory or constitutional tax levies, alterable only by vote of the people, are the foundations upon which many public educational enterprises rest, and they do not necessarily cut too deeply into current budgetary administration. For different reasons, some governmental economic policies, involving the weighing of interrelated interestslm and the careful estimation of the effects of governmental measures and constituting the framework upon which private enterprise must build, ought to be entrusted to long-time formulation under expert control. It is not without-significance that lawyer" 1 8 and economist's unite in sustaining the wisdom of maintaining independent commissions in the field of economic regulation. How far governmental economic 178. "Boards make screens. If anything goes wrong, you don't kmow vihere to find the offender; it was the board that did "it, not one of the members; always the board, the board!" Bentham, quoted from Richard Rush in OGDm, Jnmm Bemunar, 1832- 
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THE YALE LAW JOURNAL planning can be extended and stabilized no one can yet say; but there seems to be no adequate reason for destroying the results that have been obtained. Congressional alteration of fundamental policy will always be possible. The matter of stabilized economic control by independent commissions must be decided, of course, in regard to each one separately. The report of Professor Cushman, upon which the recommendations of the President's Committee presumably are based, enumerates some matters that should be subject to Presidential control and, therefore, to changes of policy with changing administrations or with successive Presidential expedients. Among these are the balancing of interests in railroad ratemaking policy and the attitude of the government in the enforcement of the anti-trust laws.'" 6 The proposal requires further study by economists to ascertain whether the economic system can survive control of the suggested variety.
But the conflict between the President's Committee and the advocates of independent commissions is not so irreconcilable as it may seem. For within the departments to which these agencies would be transferred under the Committee's proposal there are to be autonomous "judicial sections," to which the deciding of cases would be entrusted after the administrative section had duly formulated the policies. "The division of work between the two sections would be relatively simple. It is impossible here to enter upon a detailed critique of the feasibility of this proposal to segregate the "judicial" from the "administrative" functions of the independent commissions. Professor Cushman is clear in his own mind that if the divorce cannot be effected, the independent commissions should be retained. 1 "' Perhaps the Committee thinks likewise. In any event, advocates of the contending viewpoints can meet upon the common ground of ascertaining the practicability of the proposal in the light of agreed objectives. Similar meeting of minds might be achieved in regard to the Committee's"' and Professor Cushman 's 1°°o bjection to the mingling of administrative and judicial functions. The objection is based upon the danger of the "prosecutor-judge" combina- [Vol. 47: 538 tion. The reality of the danger and the merits of the alternative plan are not undiscoverable. No one wants to mow down private interests ruthlessly on the. one hand or to protect them at all costs on the other, and the need of administrative powers is everywhere recognized. The chairman of the American Bar Association's Committee on Administrative Law is as emphatic as the President's Committee in recognizing the legitimacy of the people's demand for a distribution of welfare commensurate with the technological state to which we have attained."" The latter Committee is solicitous of impa. tial administrative adjudication no less than of effective administrative management.
III. THE REALITY OF AGREEMENT WITHIN DEMocRACy
It would be naive to suppose that verbal agreement upon broad objectives in itself constitutes an effective coming together of opposing points of view with reference to administrative law and administrative organization. Proponents of strong government and believers in the greatest .possible opportunity for private interests to employ remedies against administrative action are apparently in present agreement upon the absorption of the independent commissions into executive departments of the Government and upon the need for separating "administrative" and "quasi-judicial" functions, but in view of the ambiguities which lurk behind their words, they are all too likely to fly apart. Nor is it certain, when -adherence to the ideal of distributed welfare is expressed on the one hand by believers in concentrated executive power and on the other hand by supporters of simplicity in government, that they would permit the ideal to prevail over the chosen means of attaining it, if there should be any incompatibility between the two. But it is something to have the objectives stated, with the explicit rccognition that the means are subordinate to them, and it is equally encouraging to have it announced that proposals for specific change are intended for acceptance only if the feasibility of their execution can be demonstrated.
The Report, of the Committee on Ministers' Powers in England, despite shortcomings in its conceptual approach, has cleared the atmosphere and left two principal issues for solution: (1) the extent to which, if at all. legally uncontrolled administrative rule-making powers should be conferred in legislation and (2) the length to which the courts should be permitted to go in quashing administrative rules and decisions
